AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Department of Veterans Affairs

§38.620 Persons eligible for burial.

The following is a list of those indi-
viduals who are eligible for burial in a
national cemetery:

(a) Any veteran (which for purposes
of this section includes a person who
died in the active military, naval, or
air service).

(b) Any member of a Reserve compo-
nent of the Armed Forces, and any
member of the Army National Guard or
the Air National Guard, whose death
occurs under honorable conditions
while such member is hospitalized or
undergoing treatment, at the expense
of the United States, for injury or dis-
ease contracted or incurred under hon-
orable conditions while such member is
performing active duty for training, in-
active duty training, or undergoing
that hospitalization or treatment at
the expense of the United States.

(c) Any Member of the Reserve Offi-
cers’ Training Corps of the Army,
Navy, or Air Force whose death occurs
under honorable conditions while such
member is—

(1) Attending an authorized training
camp or on an authorized practice
cruise;

(2) Performing authorized travel to
or from that camp or cruise; or

(3) Hospitalized or undergoing treat-
ment, at the expense of the United
States, for injury or disease contracted
or incurred under honorable conditions
while such member is—

(i) Attending that camp or on that
cruise;

(ii) Performing that travel; or

(iii) Undergoing that hospitalization
or treatment at the expense of the
United States.

(d) Any person who, during any war
in which the United States is or has
been engaged, served in the armed
forces of any government allied with
the United States during that war,
whose last such service terminated
honorably, and who was a citizen of the
United States at the time of entry on
such service and at the time of his or
her death.

(e) The spouse, surviving spouse,
minor child, or unmarried adult child
of a person eligible under paragraph
(a), (b), (c), (d), or (g) of this section.
For purposes of this section—
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(1) A surviving spouse includes a sur-
viving spouse who had a subsequent re-
marriage;

(2) A minor child means an unmar-
ried child under 21 years of age, or
under 23 years of age if pursuing a full-
time course of instruction at an ap-
proved educational institution; and

(3) An unmarried adult child means a
child who became permanently phys-
ically or mentally disabled and incapa-
ble of self-support before reaching 21
yvears of age, or before reaching 23
years of age if pursuing a full-time
course of instruction at an approved
educational institution.

(f) Such other persons or classes of
persons as may be designated by the
Secretary.

(g) Any person who at the time of
death was entitled to retired pay under
chapter 1223 of title 10, United States
Code, or would have been entitled to
retired pay under that chapter but for
the fact that the person was under 60
years of age.

(h) Any person who:

(1) Was a citizen of the United States
or an alien lawfully admitted for per-
manent residence in the United States
at the time of their death; and

(2) Resided in the United States at
the time of their death; and

(3) Either was a—

(i) Commonwealth Army veteran or
member of the organized guerillas—a
person who served before July 1, 1946,
in the organized military forces of the
Government of the Commonwealth of
the Philippines, while such forces were
in the service of the Armed Forces of
the United States pursuant to the mili-
tary order of the President dated July
26, 1941, including organized guerilla
forces under commanders appointed,
designated, or subsequently recognized
by the Commander in Chief, Southwest
Pacific Area, or other competent au-
thority in the Army of the United
States, and who died on or after No-
vember 1, 2000; or

(ii) New Philippine Scout—a person
who enlisted between October 6, 1945,
and June 30, 1947, with the Armed
Forces of the United States with the
consent of the Philippine government,
pursuant to section 14 of the Armed
Forces Voluntary Recruitment Act of
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1945, and who died on or after Decem-
ber 16, 2003.

(i)(1) Any biological or legally adop-
tive parent who dies on or after Octo-
ber 13, 2010, and whose deceased child:

(i) Is a veteran who dies on or after
October 7, 2001, and

(A) Except as provided in paragraph
(i1)(2) of this section, dies as the direct
result of hostile action with the
enemy, while in combat, while in tran-
sit to or from a combat mission if the
cause of death is directly related to
hostile action, or while hospitalized or
undergoing treatment at the expense of
the United States for injury incurred
during combat; or

(B) Is killed mistakenly or acciden-
tally by friendly fire that was directed
at a hostile force or what was thought
to be a hostile force; or

(C) Died from a training-related in-
jury while performing authorized train-
ing activities in preparation for a com-
bat mission;

(ii) Is interred in a national ceme-
tery; and

(iii) Has no spouse or child who is
buried, or surviving spouse or child
who, upon death, may be eligible for
burial, in a national cemetery under
paragraph (e) of this section.

(2) A parent is not eligible for burial
if the veteran dies due to the elements,
a self-inflicted wound, combat fatigue,
or a friendly force while the veteran
was in an absent-without-leave, de-
serter, or dropped-from-rolls status or
was voluntarily absent from a place of
duty.

(3)(i) A parent may be buried only
within the veteran child’s gravesite.

(ii) No more than two parents are eli-
gible for burial per deceased veteran
child.

(4) Parent burial eligibility is subject
to a determination by the Secretary
that there is available space within the
veteran’s gravesite.

(Authority: 38 U.S.C. 107, 501, 2402)

[70 FR 4769, Jan. 31, 2005, as amended at 77
FR 4678, Jan. 31, 2012]

§38.621 Disinterments.

(a) Interments of eligible decedents
in national cemeteries are considered
permanent and final. Disinterment will
be permitted only for cogent reasons
and with the prior written authoriza-

38 CFR Ch. I (7-1-13 Edition)

tion of the National Cemetery Area Of-
fice Director or Cemetery Director re-
sponsible for the cemetery involved.
Disinterment from a national cemetery
will be approved only when all living
immediate family members of the dece-
dent, and the person who initiated the
interment (whether or not he or she is
a member of the immediate family),
give their written consent, or when a
court order or State instrumentality of
competent jurisdiction directs the dis-
interment. For purposes of this sec-
tion, “‘immediate family members’ are
defined as surviving spouse, whether or
not he or she is remarried; all adult
children of the decedent; the appointed
guardian(s) of minor children; and the
appointed guardian(s) of the surviving
spouse or of the adult child(ren) of the
decedent. If the surviving spouse and
all of the children of the decedent are
deceased, the decedent’s parents will be
considered ‘‘immediate family mem-
bers.”

(b) All requests for authority to dis-
inter remains will be submitted on VA
Form 404970, Request for Disinter-
ment, and will include the following in-
formation:

(1) A full statement of reasons for the
proposed disinterment.

(2) Notarized statement(s) by all liv-
ing immediate family members of the
decedent, and the person who initiated
the interment (whether or not he or
she is a member of the immediate fam-
ily), that they consent to the proposed
disinterment.

(3) A notarized statement, by the per-
son requesting the disinterment that
those who supplied affidavits comprise
all the living immediate family mem-
bers of the deceased.

(Authority: 38 U.S.C. 2404)

(c) In lieu of the documents required
in paragraph (b) of this section, an
order of a court of competent jurisdic-
tion will be considered.

(d) Any disinterment that may be au-
thorized under this section must be ac-
complished without expense to the
Government.

(The reporting and recordkeeping require-
ments contained in paragraph (b) have been
approved by the Office of Management and
Budget under OMB control number 2900-0365)
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